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In the application of 
ROBERT L NURSE 
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Confirmation No.: 5236 
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For SELECTIVELY REINFORCEABLE CONTAINER 


PETITION UNDER 37 CFR 1.181 TO 
WITHDRAW THE EXAMINER'S HOLDING OF ABANDONMENT 

Mail Stop Office of Petitions 
Commissioner for Patents 
P. O. Box 1450 
Alexandria, VA 22313-1450 


Dear Sir: 

The Commissioner is hereby petitioned under 37 CFR 1.181 to withdraw the Examiner's 
holding of abandonment of the above-identified case for an alleged failure to timely respond to the 
Final Office Action mailed by the PTO on August 5, 2003. Applicant believes that there is no fee 
required with the filing of this petition; however, the Commissioner is hereby authorized to charge 
payment of any fees associated with this communication, including fees required to make any 
additional copies of this petition, to Deposit Account No. 16-2480. 


DECEIVED 


REMARKS 


With respect to the above-identified application. Applicant submits that the Examiner's 
holding of abandonment is erroneous for the following reasons: 

1. On August 11, 2003, Applicant received a Final Office Action mailed by the PTO on 
August 5, 2003 (copy enclosed). Applicant filed a 9-page response (including the cover page) to the 
Final Office Action on October 6, 2003 (October 5 being a Sunday) via facsimile to the number listed 
in the Final Office Action. Applicant also submits herewith a copy of the Auto-Reply Facsimile 
Transmission confirming that Applicant's response had been received successfully by the PTO on 
October 6, 2003. 

2. Applicant responded in a timely manner to the Final Office Action mailed by the PTO 
on August 5, 2003. Applicant filed said response within a two-month time period pursuant to 
M.P.E.P. §706.07 (f). When Applicant did not receive an Advisory Action from the Examiner, 
Applicant checked Public Pair on the Internet and discovered that the Response filed by Applicant on 
October 6, 2003 had not been entered into the file history of the instant application. 

3. Due to the failure of the Office to enter Applicant's timely response to the Final Office 
Action, no advisory action was forthcoming and the time period in which to reply to said Final Office 
Action has expired. The instant application now stands as abandoned. 

4. Applicant has no history of failure to prosecute the above-identified application, ; as 
indicated by a review of Applicant's file record (copy enclosed). 

In view of the foregoing. Applicant seeks favorable action by the Commissioner to reverse 
the Examiner's holding of abandonment of the above-identified application. Accordingly, Applicant 
respectfully requests that the August 5, 2003 Final Office Action be viewed as having been 
responded to in a timely fashion and that the processing of the application to issuance be continued. 


Respectfully submitted. 



Peter D. Meyer 
Attorney for Applicant 
Registration No. 47,792 
(513) 634-9359 
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status 

1 )□ Responsive to communication(s) filed on . 

2a)|gl This action is FINAL. 2b)n This action is non-final. 

3) 0 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 C D 11 453 O G 213 
Disposition of Claims 

4) |gl Claim(s) 1-5.8-14.16.17 and 91 -:id is/are pending in the application. 

4a) Of the above clalm(s) is/are withdrawn from consideration. 

5) n Clalm(s) is/are allowed. 
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Application Papers rc^ ^^04 
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1 0)0 The drawing(s) filed on is/are: a)^ accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawjng{s) be held in abeyance. See 37 CFR 1 .85(a). 

11 )□ The proposed drawing correction filed on is: a)^ approved b)^ disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 
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Applicant has defined the term "strut" to be broader than the word "panel" by stating that 
the strut 42 may be disposed in the form of a panel (see specification page 6, lines 1 5-23 and 
drawing Fig. 2-5). As noted by applicant, the applicant is allowed to be his own lexicographer. 
For this application, the term "strut" is xmderstood to include a panel. Therefore, any reinforcing 
panel shown by a reference will read on a strut as claimed by applicant. 

The proposed drawing correction and/or the proposed substitute sheets of drawings, filed 
on March 23, 2003 and resubmitted on June 30, 2003 have been disapproved because they 
introduce new matter into the drawings. 37 CFR 1.121(a)(6) states that no amendment may 
introduce new matter into the disclosure of an application. The original disclosure does not 
support the showing of the narrow strip designating a strut 42 and the rounded end 46 as shown 
in Fig. 6 and 7, Note that the stmt reinforcement shown in Fig. 6 and 7 now adds a showing of 
the narrow width of strut 42, adds a showing of a central point of attachment to floor support pan 
48, adds a showing of a different radius of curvature of the outwardly extending edge of the 
distal end 46 and adds a showing of a distal end 46 which is not perforated and abuts between 
two downwardly extending projections on an upper outwardly extending flange of the side walls 
20. 

Note that the substitute specification contains two different brief descriptions of Fig. 3. 

The substitute specification filed March 23, 2003 and resubmitted on June 30, 2003 is 
objected to under 35 U.S.C. 132 because it introduces new matter into the disclosure. 35 
U.S.C. 132 states that no amendment shall introduce new matter into the disclosure of the 
invention. The added material which is not supported by the original disclosure is as follows: 
The first three lines of paragraph No. 27 on page 6 which has been changed to discuss 
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reinforcement 40 rather than strut 42. Reinforcement 40 includes floor support pm 48, 
reinforcing panels or struts 42 and distal ends 46. The whole meaning of the second sentence of 
paragraph 27 is changed by discussion with respect to the reinforcement 40 rather than the strut 
42. The substitute specification has not been entered. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections imder this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-4, 10-13, 16, 17, 21-24, 28-31, 33 and 34 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Nichols and Artusi. 

Nichols discloses a container comprising an inner tank (30) and outer container (1 1), the 
container having a plurality of upstanding sidewalls (sidewalls of inner tank 30) interconnected 
by a floor pan (floor of inner tank 30), at least one pair of opposing sidewalls being reinforceable 
with removable reinforceable panels (sidewalls 20 and 22 are removable fi-om attachment to the 
inner tank 30), the reinforceable panels being reversibly transformable between a first upright 
position up against the sidewalls of inner tank 30 where they reinforce the sidewalls and a second 
folded position where they do not reinforce the sidewalls of inner tank 30,the reinforceable panel 
being removable fi-om the sidewall without separation fi-om the container, the bottom wall 12 
defines a floor pan support, each reinforceable panel is articulably joined by a hinge to the 
sidewall about a bottom proximal end juxtaposed with the floor pan. The struts of claims 1 -4, 
10-13, 16 and 17 are defined by the reinforceable panels. 


Application/Control Number: 09/755,408 Page 4 

Art Unit: 3727 

Artusi discloses a container comprising an inner tray (2) and outer blank (1), the 
container having a plurality of upstanding sidewalls (sidewalls of inner tray) interconnected by a 
floor pan (floor of inner tray), at least one pair of opposing sidewalls being reinforceable with 
removable reinforceable panels (sidewalls 7 or 8 are removable from attachment to the inner tank 
30), the reinforceable panels being reversibly transformable between a first upright position up 
against the sidewalls of inner tray where they reinforce the sidewalls and a second folded 
position where they do not reinforce the sidewalls, the reinforceable panel being removable from 
the sidewall without separation from the container, the bottom wall 4 defines a floor pan support, 
each reinforceable panel is articulably joined by a hinge to the sidewall about a bottom proximal 
end jxixtaposed with the floor pan. The struts of claims 1-4, 10-13, 16 and 17 are defined by the 
reinforceable panels. 

Claims 1, 10-13, 21 and 28-31 are rejected under 35 U.S.C. 102(b) as being anticipated 
by British reference No. ('514) to Harrison. 

Harrison discloses a container comprising a plastic inner container (10) and outer 
cardboard case (26), the container having a plurality of upstanding sidewalls (sidewalls of inner 
container 12-18) interconnected by a floor pan (base 20), at least one pair of opposing sidewalls 
being reinforceable with removable reinforceable panels (sidewalls 28 and 32 or 30 and 34 are 
removable from attachment to the inner container), the reinforceable panels being reversibly 
transformable between a first upper position up against the sidewalls of inner container where 
they reinforce the sidewalls and a second lower position where they do not reinforce the 
sidewalls of inner container, the reinforceable panel being removable from the sidewall without 
separation from the container, the bottom wall 36 defines a floor pan support. 


Application/Control Number: 09/755,408 Page 5 

Art Unit: 3727 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 5, 8, 9 and 25-27 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Nichols or Artusi in view of Harrison. 

Nichols and Artusi disclose the invention except for the tab/slot arrangement. Harrison 
teaches the tab/slot arrangement with tabs on the sidewall and slots on the reinforceable 
pmel/strut. It would have been obvious to modify the mesh construction wall of Nichols to 
accept tabs placed on the sidewall of the inner tank to secure the sidewall and reinforceable panel 
strut. It would have been obvious to modify the reinforceable panel/strut of Artusi to have slots 
to accept tabs placed on the sidewall of the inner tray to secure thi sidiwall and reinforceable 
panel strut. A secxirement would be motivated by a need to minimize movement of the sidewall 
with respect to the reinforceable panel/strut to prevent wear and by a need to align the 
reinforceable panel/strut to properly reinforce the sidewall. The notches claimed read on the 
slots which can be gripped. It would have been obvious to add additional slots in order to 
improve grip and handling of the reinforceable panels/struts. 

Claims 14 and 32 are rejected under 35 U.S.C. 103(a) as being unpatentable over Artusi 
or Harrison. Artusi and Harrison each disclose the invention except for the cardboard is not 
fluted cardboard. Fluted cardboard is well known. It would have been obvious to substitute 
fluted cardboard for non-fluted cardboard in order to improve buckling strength of the cardboard. 
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Applicant's arguments filed June 30, 2003 have been fully considered but they are not 
persuasive. AppUcant remarks in response to the Nichols reference: Surely, an inner tank made 
of thin wall eonsmietien that is incapable of supporting itself upright cannot be considered a 
container having a plurality of upstanding struts. This statemtnt is conclusionary and is not 
based upon any supporting evidence. If a sidewall is not substantially thick to support itself in an 
upright manner but relies on reinforcement to maintain an upright configuration, the sidewall is 
still upright in orientation. The strut or reinforcement panel in Nichols is the sidewalls 20, 22 of 
the outer container 1 1. 

Although the rim 14 (15 as shown in Fig. 2) is joined to edge strips 9 and 10 in Artusi, 
the joint is removable even if the joint is (l)adhered wherein the adhesive can be dissolved by a 
dissolving agent, (2)welded, melted or fused wherein the joint can be heated to the melting point 
then the parts separated, or (3)fastened by some mechanical fastener wherein the fastener 
components can be disassembled or detached. 

Applicant mentions the fusing of a container and outer case in Harrison. The examiner 
can't find any reference to fiising or melting. The engagement of the projections 38 within holes 
40 is reversible and the container is detachable fi-om the outer case and the strut is removable 

fi-om the sidewall. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR i. 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS fi-om the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
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the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire oh the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry conceming this communication or earlier commimications from the 
examiner should be directed to Stephen J. Castellano whose telephone number is 703-308-1035. 
The examiner can normally be reached on M-Th 6:30-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lee W. Young can be reached on 703-308-2572. The fax phone numbers for the 
organization where this application or proceeding is assigned are 703-872-9302 for regular 
communications and 703-872-9303 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is 703-308-1 148, 



Stephen J. Castellano 
Primary Examiner 
Art Unit 3727 
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